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FOREWORD
Imagine the following situation; an individual is

upset, he has listened to the Gty Council debate whether it

isinthe cities interest to take his hone, raze it (and his



entire neighborhood in the process), pay him and give the
land to a maj or autonobile manufacturer at a fraction of its
worth so that the manufacturer can make nore cars cheaply,
in Mchigan. In this public debate tenpers have flared and
t he di scussi on has becone heat ed.

The individual, like many others attending this counci
nmeeti ng discussing em nent domain, is an upstandi ng nenber
of society. He has no crimnal record, he has al ways pl ayed
by society’'s rules, and now “they” are taking his house.
They are going to destroy his hone, his neighborhood, and
his comunity.

H s enotions are running high; he's feeling angry and
resentful. So angry he mght be driven to do sonething he
woul d have never contenpl ated before. He reaches into his
pocket and funbles around for sonething. A police officer
standing nearby notices the glint of sonmething shiny and
metallic, and approaches. No sooner has the man put the
cigarette to his lips and funbled for his Zippo |ighter than
the officer tells himthat if he lights it, he goes to jail.

Now i magi ne the sane scenario but instead of a shiny
Zippo lighter in the man’s pocket, the officer notices the
cold steel glint of a sem -autonmatic handgun strapped to the
mans chest. This time, as tenpers continue to flare, the
of ficer can do nothing. He can only hope that this man
doesn’t cross the line, and let his enotions take himon a
dangerous path. The officer nust also contend wth the fact

that there could be many nore like him This crowd could be



filled wwth literally dozens of sem -automatic weapons, but
this time, unlike the Zi ppo scenario, the officer can do
not hi ng.

That’s right, until the man actually brandishes the
pistol, a point of no return in the above scenario, the
officer can’t stop the nman from carrying the weapon.
Neither can the city council prevent the crowd from bringing
in their handguns. For those that renenber the contentious

debat e over the Pol et own nei ghborhood in Detroit!, it is not

1

The Pol etown neighborhood battle is one of the nost
docunented cases of a neighborhood fighting against the

forces of commerce, and |osing. In 1981 the Cty of
Detroit, and the Cty of Hantranck allied with GCeneral
Motors for the purpose of building a new factory. The
| ocation chosen was a traditionally ethnic inmmgrant
community, in the heart of Detroit along the Hantrantk
border, known as Poletown. The factory was to be a state of
the art facility designed to revitalize Detroit. The main

problemw th the | ocation was that 4,200 people lived there,
and there were 1,300 hones that had to be destroyed, as well
as 140 businesses, 6 churches, and a hospital. The hones
wer e purchased for between six and thirteen thousand doll ars
with an additional fifteen thousand dollars made avail able
to purchase a new hone and three thousand five hundred
dollars being offered if the residents noved by a certain
date. Unfortunately, the noney was insufficient for nearly
forty percent of the people to buy a new hone and nany
peopl e did not want to nove. The battle against a nunici pal
taking was waged in court first and later in the form of
sit-in denonstrations. See, Pol et own Nei ghborhood Counci

v. City of Detroit, 304 NW2d 455 (Mch., 1981). The crux
of the nei ghborhood argunent against the taking of people’s
property was that the taking was for a private, not a public
pur pose. Unfortunately for the neighborhood association,
the Mchigan Suprenme Court held that the econom c benefits
of a new factory constituted a public purpose sufficient to
validate the exercise of the power of emnent donmain.

Pol et own Nei ghbor hood Council, 304 N W2d at 459. Ral ph
Nader was one of the principal spokesmen for the
nei ghbor hood associ ati on. The col | apse of t he

nei ghbor hoods’ survival canpaign culmnated with the Detroit
Police forcibly renoving dozens of worshippers from the
| mmacul at e Conception Catholic Church, during regular Sunday



too hard to imagine the story described above, and
unfortunately, as of July of 2001, a city in M chigan, under
al nost every circunstance, is prohibited from stopping a
conceal ed weapons permt holder from going just about

anywhere with that handgun.

1. | NTRODUCTI ON

M chigan |law provides that a conceal ed weapon permt
must be issued, upon request, to any applicant that neets
the statutory guidelines.” This |law was enacted during the
2000 | egislative session, and becane effective in July of
2001. The law is known as a “shall issue” |aw, because so
long as the statutory guidelines are net, the applicant nust
be given a permt, even if there are other public policy
concerns that mght counsel against giving out such a
permt; or at the very least, concerns justifing nore
precise regulation of where a permt-holder may take his
weapon. These policy concerns may be as nmundane as the
| ocal desire of a particular nmunicipality to mnimze the
nunber of concealed handguns in a crowded public hearing
room And the increased regulation on where one may and may
not carry may range from the unique circunstances of a

particularly contentious issue being debated to the no

mass, and arresting several of them The factory was
ultimately built but the neighborhood was destroyed. See
al so, Nol an, Jenny, Autoplant v. neighborhood: The Pol et own
battl e, Detroit News onli ne,

http://det news. con hi st ory/ pol et own/ pol et own. ht m
? Mch. Conp. Laws Ann. § 28.421 et seq. (2001).



| onger renote possibility of a terrorist threat on a
buil ding or a particul ar occupant.

Prior to the shall issue |law being enacted, M chigan
adopted a law prohibiting nunicipalities from adopting any
ordi nance pertaining to or regulating nearly every aspect of
firearm ownership.® This first law is effectively a no-
interference |aw because it prohibits municipalities from
imposing restrictions on firearns’. These two |aws, when
read together, create a broad prohibition on municipalities
that prevents them from protecting nunicipal property and
enpl oyees from the potentially devastating effects of
sonmeone wielding a firearm

M chigan | aw also requires that nunicipalities protect
the public health.® At the same tinme, by enacting the
shall -issue statute described above, the |legislature has
taken away the power of nunicipal officials to act in their
own best interests. The state |legislature has, by statute,
seem ngly taken away their power to regulate this area of
the public health. This paper asserts that it is unclear
whet her an actual conflict exists between the duties and
responsibilities of municipal officials, should they find a
restriction on weapons necessary, and the |aw as enacted by
the legislature, but that such a conflict is |ikely.

There are two significant issues addressed in this

paper; first, whether nunicipal ordinances that restrict the

* Mch. Conp. Laws Ann. § 123.1101 et seq (2001).
4Mch. Conp. Laws Ann. § 123.1101 et seq.



possessi on of weapons in public places are pre-enpted by the
state shall-issue law, and second, if so, whether the
state’s pre-enption of nunicipal authority to create such
ordi nances violates the Equal Protection C ause of the U S
Constitution because it bears no rational relationship to a
legitimate state purpose. This paper asserts that there may
be an actual conflict, but that this is far from certain,
and in any event nunicipalities still have the power to
regul ate weapons on nuni ci pal prem ses.

Even if a conflict exists, it is the duty of the
| egislature to pass laws that survive an equal protection
chal | enge. In this instance, it appears that there is no
rational basis for the state to conpletely prohibit any |aw
af fecti ng weapons, when such a | aw may have conpletely | ocal
reason for being. If this is the case, and if a
muni ci pality can successfully assert standing, then how can
it be that the legislature should find it necessary to
prohibit firearms in the senate gallery, on school property
not occupied by students, or in a courthouse, yet a
muni ci pality like Detroit, should have no sim|ar power?

It is the position of this paper that either the
muni ci pality proper, or its officials in their individua
capacity have standing to bring an equal protection claim
and that under such a claim prohibiting nunicipal officials
from restricting firearns on nunicipal property serves no

legitimate state purpose, and is not rationally related to

5 Mich. Conp. Laws Ann. § 117.4 et seq (2001).



any legitimate state interest, hypothetical or otherw se.
Finally, as applied to the nunicipal property of honme rule
cities, the equal protection clause does not tolerate the
di stinctions made in the state | aw

Despite what the laws purport to say, it is well
recogni zed that Honme Rule Cities, may still pass ordinances
affecting firearms on nmunicipal property and in the
muni cipality in general. Wile a literal reading of the | aw
woul d seem to evidence an intent by the legislature to
foreclose any municipal authority regarding restricting
weapons, this is not really true. In fact, there are
numerous instances where a city is permtted to restrict
firearns®. This paper will denonstrate that in addition to
the right of nunicipalities to restrict the use of firearns,
as in ordinances prohibiting discharge within city limts,
cities may also restrict the possession of such arms, when
such possession runs contrary to nunicipal duties as a hone
rule city.

This paper provides a nodel ordinance that may
wi thstand constitutional scrutiny and mght be effectively
used to prohibit firearms from nunicipal prem ses. Thi s
ordi nance asserts the powers of a Honme Rule City, asserts
the necessity of the ordinance and provides the I egal

framework for its exi stence.

® For exanple, Mch. Conp. Laws Ann. § 123.1104 allows
cities to regulate the discharge of firearnms within city
l[imts.



This paper concludes with the assertion that weapons
have no place on nunicipal premses, that given the
realities of the world today, such presence is a real and
present danger to the effective institution of governnental
busi ness, and that such a prohibition burdens no cogni zabl e

constitutional or statutory right.

[11. ANALYSIS OF THE BILL AND I TS Hl STORY

The M chigan |egislature passed the so-called shal
issue law in 2000." In the bill summaries prepared for both
t he House and Senate there is no record of any consideration
being given to whether local wunits of government have
control over rules regulating possession on nunicipa
property.

The bill was passed by a |ane-duck |egislature and
specific attention was paid to nmaking a | aw not susceptible
to referendum® The bill was challenged by petition but was
never subjected to the peoples right of referendum because
the Mchigan Supreme Court in its MUCC° decision
rejected the claimthat the appropriations neasure included

in the bill was placed there solely to defeat the right of

" Public Act No. 381 of 2000, (House Bill 4530), enacted as
M ch. Conp. Laws Ann. 28.425 et seq. (2001).

® M chigan United Conservation Clubs v. Secretary of State,
630 N.wW2d 297, 318 (Mch. 2000, Cavanaugh, J., dissenting)
(di scussing that an appropriations bill is inmune from

ref erendum under the M chigan Constitution) .

M chigan United Conservation Cubs, 630 N.W2d 297.




ref erendum The dissent in MU.C C " spent considerable
time explaining the behavior of the legislature in rushing
to pass the bill, and seeking to avoid a public vote by
attaching an appropriation neasure to the bill.*" 1In support
of this proposition several state senators clainmed that the
appropriations neasures contained in the bill were put there
for no other reason than to avoid a vote by the electorate.®
In MU C C petitioners were unsuccessful in their bid to
bring the shall-issue law to a vote in a statew de
ref erendum It is with this history in mnd that the |aw

nmust be anal yzed.

V. FORUM SELECTI ON

In determning the appropriate forumfor litigating the
constitutionality of the states’ shall issue law, and its no
interference | aw regardi ng nunici pal ordi nances dealing with
firearms, it is inportant to determne the forum where such
l[itigation may arise. It is unlikely that the state of
Mchigan would bring a <claim directly against the

muni cipality®. It is much nore likely that the law will be

" M chigan United Conservation dubs, 630 N.W2d at 318

(M ch. 2000, Cavanaugh, J. dissenting).

"M chigan United Conservation d ubs, 630 N.W2d at 318

(M ch. 2000, Cavanaugh, J., dissenting).

M chigan United Conservation Cubs, 630 NW2d at 319 FN 3
(M ch. 2000, Cavanaugh, J., dissenting) (Senators Byrum and
Gast indicated that the appropriation was nmade “t o nake
[the bill] bulletproof and ball ot-proof).

More typically Attorney’'s General in Mchigan seem to
prefer to allow private citizens to directly challenge
ordi nances they believe to be overly restrictive and then
join such an action when the ordinance at issue concerns an

10



chal l enged by an individual or group upset with a perceived

infringement on their right to keep and bear arns. If a
claim is brought under these <circunstances, it wll
necessarily be adjudicated in state court. It is the

position of this paper that litigating this issue in state
court markedly reduces the I|ikelihood of success for the
muni ci pality.

The Mchigan Suprene Court has denonstrated a
substantial degree of hostility toward nmunicipal authority
in the area of gun control |egislation, as evidenced by the
MUC C™ decision. Due to the tone and tenor of the
MU CC ruling, any challenge made on Equal Protection
grounds ought to be nade in federal court. First, the
federal court has jurisdiction because the alleged violation
ari ses under the equal protection clause and is therefore a
federal question.™ Furthernore, in federal question
jurisdiction, it is federal, not state substantive |aw that
applies.” Wile a federal court may be synpathetic to a
state court position there is no mandate that the federa
court bind itself to what it perceives the state court would
rule. This being the case, the municipality would at | east
be in a forum without a history of ruling the other sides’

way.

i ssue affecting inportant state-wide interests. See, Bal ogh
v. Gty of Flatrock, 394 NwW2d 1 (Mch. C. App., 1985).

" M chigan United Conservation dubs, 630 N.W2d 297.

“ Erie Railroad v. Tonpkins, 304 U.S. 64 (1938).

" Erie Railroad, 304 U.S. 64.

11



The key issue in getting this case into a federal court
is a matter of litigation strategy. Wiile a municipality
could wait for a plaintiff to bring suit; that would result
in the case going to state court regardless of the Equal
Protection defense being offered in this paper’. Instead, a
muni ci pality ought to use the Federal Declaratory Judgnent
Act to bring suit directly in federal court®. The question
of standing is obviously nore delicate, and wll be
addressed in greater detail later in this paper, but it
appears that even if the nunicipality itself would have
difficulty bringing an action on its own behalf, there is no
simlar difficulty in the case of nunicipal workers bringing
t he chall enge as the potentially injured parties.

It is possible that the federal court may elect to
decline jurisdiction under a Pullman®” abstention, because
the court mght determine that the issue of whether there is
preenption in the first place is a state issue that

substantially predom nates the claim and that the state

' See, 28 U.S.C. 1441(b). The so-called “well pleaded
conplaint rule” provides that the federal claimnust be an
el enent of the plaintiff’s cause of action, and is designed
to prevent litigants fromusing a defensive argunent to gain
access to a federal court, and in the present matter would
prevent the case from being renoved to federal court by the

muni ci pal defendants. For a discussion of this rule see,
Federated Departnent Stores, Inc. v. Mitie, 452 U S. 394
(1981).

28 U.S.C. § 2201. Wiile the Federal Declaratory Judgnent
Act does not confer jurisdiction it does create an avenue to
pursue a cause of action once independent grounds have been
found; in this case, the Equal Protection clause. See,
Skelly Gl Co. v. Phillips Petroleum Co., 339 U S. 667
(1950).

12



issue created by the law is sufficiently unclear so as to
justify abstaining and allowing the state to work out the
pr obl em Such a determnation by the federal court would
not be fatal to the success of the argunent because
plaintiffs may mnmake use of an England® reservation to
preserve the wunderlying claim in federal court. If it
appears that the federal court is |eaning toward abstaining
it is inportant that the nunicipality appeal to the court to
exerci se supplenental jurisdiction® which allows a federa

court to hear a state claim whenever there is a claim
“arising under [federal law], and the relationship between
that claim and the state claim permts the conclusion that
the entire action before the court conprises but one

n 22

constitutional ‘case’.

V. STATUTORY ANALYSI S AND PREEMPTI ON
Regardl ess of the forum selected by a municipality (or
foisted upon it by a zealous plaintiff), the first issue

that  nust be addressed once [|itigation begins, IS

" Railroad Conmi ssion of Texas v. Pullman Co., 312 U.S. 496
1941) .

& England v. Louisiana State Board of Medical Exam ners, 375
US 411 (1964) (establishing that a litigant nmay reserve

his right to nake a federal claim by first allowing the

claim to be litigated in state court, and if the issue
involving the federal claimis, in fact, not resolved at the

state court level, the claimis preserved in federal court;
but disallow ng the use of abstention solely as a neans of

avoi ding the case on the part of the bench).

28 U.S.C. § 1367.

* United Mne Wrkers v. G bbs, 383 U S. 715, 725 (1966).

13



denonstrating that the nunicipality had the authority to
pass the ordinance in the first place.

The Second Amendnment to the United States Constitution
provides that “[a] well-regulated mlitia being necessary

to the security of a free state, the right of the people to

n 23

keep and bear arnms shall not be infringed. In M chi gan,

the state Constitution provides even broader rights to carry
firearms than the U S. Constitution by providing that

“[e]very person has a right to keep and bear arns for the

n 24

defense of hinself and the state. The M chi gan conceal ed

weapons law is specific that;

[t] he conm ssioner or chief of police of a city,
township, or village police departnent that issues
licenses to purchase, carry, or transport pistols,
or his or her duly authorized deputy, or the
sheriff or his duly authorized deputy, in the
parts of a county not included within a city,
township or village having an organized police
departnment, in discharging the duty to issue
licenses shall with due speed and diligence issue
licenses to purchase, carry, or transport pistols
to qualified applicants residing within the city,
village, township, or county, as applicable.?

This | aw was enacted agai nst the backdrop of a pre-existing
| aw prohibiting a municipality from enacting or enforcing
“‘any ordinance or regulation pertaining to, or regulate in
any other mnner the ownership, registration, purchase,
sale, transfer, transportation or possession of pistols or

n 26

ot her firearns. This underlying law raises the initial

obstacle to the validity of a nmunicipal ordinance, field

? U.S. Const anend II.
* Mch. Const. (1963), Art. |, Sec. 6.

M ch. Conp. Laws Ann. § 28.422(3) (2001) (enphasis added).

14



preenpti on. Clearly the |legislature had an eye on
preenption, the sole question remaining is, were they
successful ?

Clearly, the |anguage of Mch. Conp. Laws Ann. 8§
123. 1102 is difficult to overcone with a purely statutory
att ack. However, it is arguable that none of the
prohi bitions inposed by § 123.1102 apply to a Ilaw
restricting where one may voluntarily take ones firearm
Qoviously, prohibiting firearnms on municipal property does
not pertain to or regulate the ownership, registration,
purchase, sale, or transfer of pistols or other firearns.
This | eaves open the question of whether a prohibition in or
on nmuni ci pal property pertai ns to or regul ates
transportation or possession of such weapons. O these two,
transportation is probably the easier to dispense wth.
Transportation, in the context of ¢this statute should
arguably be read in a manner consistent with federal |aws
relating to firearns®. In a context like that of 8§
123. 1102, the language is designed to refer to commerce
related restrictions and neans the noving of such firearns
from one |ocation to another. If interpreted in this way,
the ordinance proposed in this paper would not be
inplicated; there is no attenpt to restrict weapons by

inpeding the free flow of trade, nor even to hinder the

* Mch. Conp. Laws Ann. § 123.1102 (2001).
* Conpare with, 18 U.S.C A 922 et seq.
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novenents of individuals owning firearns from one |ocation
to anot her.

Wil e arguing that an ordi nance prohibiting possession
of a weapon on nunicipal property does not regulate or
pertain to the possession of a firearm would appear to be
nmore difficult than threading a needle w thout any thunbs,
this is not really the case. Possession in this case is not
a defined termso it is appropriate to look to the ordinary
meani ng of the word in evaluating its neaning in the present
circunstance®. Wien deternining the ordinary neaning of a
word it is acceptable to use a dictionary”®. According to a
standard desk dictionary, possession neans “the act or fact
of possessing” and possess neans “[t]o have as property;
[to] own.”* It is manifestly apparent that the proposed
ordinance in this paper does not inpinge on anyone's right
of ownership. The sinpler, nore direct and therefore nore
reasonable interpretation of the intent of the state lawis
that nunicipalities are not enpowered to restrict a persons
right to have and own a firearmi'.  The proposed ordinance
would not do this, and would therefore, arguably, not

conflict with the state | aw. This ordinance would limt

* People v. Aguwa, 626 N.w2d 176, 179 (Mch. Ct. App.,

2001).
* People v. Mrey, 603 N.W2d 250, 253 (Mch., 1999).
* Landau, Sidney |., Editor in Chief, Funk and Wagnalls

Standard Desk Dictionary, Volunme 2, 514-515, (Rand MNally
and Co., 1979).

‘"Morey, 603 N.W2d at 253 (explaining that when a
dictionary definition is used the plain, ordinary definition
of a word is to be used when that neaning is relevant to
interpreting the statute).

16



where one can and cannot go with the firearm he possesses,
this is a subtle, yet potentially effective distinction that
ought to be pursued concurrently with the clains being
addressed in this paper.

The M chigan Court of Appeals recently articulated the
standard for determning whether a state statute has
preenpted a |ocal ordinance by holding that a nunicipal
ordinance is preenpted by state law if the statute
conpletely occupies the field that the ordi nance occupies,
or if the wordinance conflicts wth a state statute
directly.®

The procedure for determ ning preenption was described
in nore exhaustive detail the Mchigan Suprene Court’s

Rental Property Owers® decision. In that case, the

M chi gan Supreme Court quoted People v. Llewelyn* as the

standard followed in Mchigan for over 25 years. The
Llewelyn factors are; first, whether the state statute
conpletely occupies the field of regulation regarding the
subj ect addressed in both the statute and the ordinance;
second, whether state |aw expressly provides that the
state’s authority to regulate in a specified area of law is
exclusive; third, whether the nature of the regulated

subj ect matter demands exclusive state regul ati on because it

32

Muskegon Area Rental Association v. City of Miskegon, 244
M ch. App. 45, 50-52 (2001) (citing Rental Property Owners
Associ ation of Kent County v. Cty of Gand Rapids, 455
M ch. 246 (1997).).

® Rental Property Owmers Association of Kent County, 455
M ch. 246.

17



is necessary to achieve the uniformty intended by the state
in enacting the statute and; fourth, whether the preenption
of a field of regulation can be inplied from a close
exam nation of the legislative history.®

Applying the standard laid out by the M chigan Suprene
Court to the factual circunstances at issue regarding the
shall-issue law it is apparent that it would be difficult
for a municipality to defeat a preenption argunent.
Al though neither the shall-issue law, nor its preexisting
counter-part® expressly provide that the authority to
regulate firearns is exclusively a state endeavor, they do
evidence this intent and seem to conpletely occupy the
field. Al though it is the pre-existing law that is the
heart of the issue of preenption, it is the controversy
about the necessity for municipalities to protect enployees
and the public interest, in light of the addition of nany
nor e peopl e possessi ng conceal ed weapons permts, that gives
rise to the overreaching of the state law. It is undisputed
in this paper that w thout such broad all owances for those
carrying conceal ed weapons, there would be no need to worry
about where firearns can and cannot be prohibited. It is
because of the tandemeffect of these two laws that they are
bei ng exam ned together in this paper. As stated earlier

the restrictions on nunicipalities are that “a local wunit

* People v. Llewelyn 401 Mch. 314 (1972).

* Llewelyn 401 Mch. at 323-324.

* Mch. Conp. Laws Ann. § 28.421 et seq and Mch. Conp. Laws
Ann. § 123.1101 (2001).
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of governnent shall not inpose a special taxation on, enact
or enforce any ordinance or regulation pertaining to, or
regulate in any other manner the ownership, registration,
purchase, sale, transfer, transportation or possession of
pistols or other firearnms. ” ¥

In fact, the legislative history of the shall-issue | aw
clearly denonstrates that the I|egislature considered and
defeated a proposal that would have exenpted government
buil dings from the generalized right to carry a conceal ed
weapon. ® Despite this lack of an exenption, it appears that
the rule of reason has prevailed, and governnent buildings

are doing exactly what the defeated amendnent would have

done. *

“ M ch. Conp. Laws Ann. § 123.1102 (2001).

* Roll Call 283 of May 26, 1999).

* See, Authors notes from tel ephone calls nade February 14,
2002, and email response fromOfice of the Secretary of the
Senate. (According to nunerous people in various state
buil dings, including the State Capitol, an individual wll
not be permtted to bring a weapon, conceal ed or otherw se,
into any state building. Wen this author pressed for any
statutory authority or rule-based authority for such a
prohibition no one was able to provide one. According to
the M chigan State Police, who control security at the State
Capitol if one attenpted to enter the capitol building with
a firearm the guards would prevent entry and worry about
what |aw was violated |later. Subsequent tel ephone calls to
the Mchigan Attorney General’'s office produced no better
results. Attorneys wthin the Attorney General’'s Ofice
were al so unable to provide authority to bar adm ssion into
state buildings, but did confirmthat such behavior would be
prevented by state police, and supported by the Attorney
Ceneral’s Ofice.) Readers, please note that no individua
was publicly wlling to go on record confirmng the
exi stence of the policy followed by state police guards.
However, the existence of this policy nmay be readily
confirmed by going to, or calling any state government
building controlled by, or operated on behalf of, the
M chi gan | egi sl ature.

19



An argunment mght be made that the defeat of the
government buil ding exenption did not evidence the intent to
prevent municipalities from protecting their enployees and
citizens. The legislative history of the | aw shows that the
defeat was primarily due to a desire to sinplify the terns
of the law * It is unlikely that the intent of the
| egislature was to allow the House and Senate galleries to
be filled with gun-toting taxpayers the next tine a tax hike
is contenplated; yet with the defeat of this exenption this
is precisely the behavior that the |egislature apparently
had elected to allow. [If not for the commbn sense approach
being applied by the state police, who control entry into
state buildings, this behavior would be allowed under the
I aw. “It is afamliar rule that a thing may be within the
letter of the statute and yet not wthin the statute,
because not within its spirit nor within the intention of

its makers. ”* It is the position of this paper that the

40

House Legislative Analysis, Revised First Analysis (6-8-
99), Second Analysis (1-4-01), Third Analysis as Enrolled
(1-4-01) (discussing generally the reasons for avoiding
additions to the law as being unnecessary to achieve the
primary purposes of the law, which were wuniformty in
issuing permts and ease in receiving a permt for those
aut hori zed by law to do so).

“ Holy Trinity Church v. United States, 143 U.S. 457, 459
(1892) (a church in New York hired a mnister in England and
paid for his voyage to the United States so that he could
mnister to the congregation. Prior to the hiring of the
mnister, and the church agreeing to pay the mnisters
passage, a |law was passed by the United States Congress

prohi biting persons from paying the fare for anyone hired
abroad with the intention of inporting that person for the
purpose of performng labor in the United States. The
church was charged with violating this law, and while the
U S. Suprene Court agreed that the church had violated the
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shal |l -i ssue and concealed carry laws do not, in fact, nean
what they say. “If a literal construction of the words of
a statute be absurd, the [law] nust be so construed as to
avoi d the absurdity. ” *

Addi tionally, although the state regulatory schene is
pervasive, this is a factor only, and is not a determ native

part of the Rental Property Omers criteria.” However, of

potentially persuasive value, it was noted during the debate
on passing the shall-issue law that the nature of the
regul ated subject matter, concealed weapons, denmands an
exclusive state-wide system of regulation to serve the
purported interests of the state in achieving uniformty in
obtaining a pernmit and sinplifying the application process.*
In arguing against this |language it should be noted that
mere nentioning of the keywords used in examning a statute
for the necessity of preenption is unlikely to be persuasive
enough to convince a court to be bound by it. As the US

Supreme Court articulated in Roner v. Evans®, “even in the

ordinary equal protection case calling for the nost

deferential of standards, we insist on knowng the relation

letter of the law, it held that the spirit of the |aw was
not violated because the law couldn’'t possibly have neant
what it said as applied to the facts of this case).
“Holy Trinity Church, 143 U S. at 460.
“ Rental Property Oamers Association of Kent County, 455
M ch. 246.
“ House Legislative Analysis, Revised First Analysis (6-8-
99), Second Analysis (1-4-01), Third Analysis as Enrolled

1- 4-01).
f Romer v. Evans, 517 U.S. 620, 632 (1996).
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between the classification adopted and the object to be

attained. ”

VI. MIN Cl PAL AUTHORI TY TO ENACT A PROH BATORY ORDI NANCE

VWiile it would be difficult to enact an ordi nance that
woul d survive a challenge under the |aws addressed in this
paper”® there are nunerous avenues available to different
home rule cities to avoid application of the | aw

There are potential city- and building-specific
exenptions that nmay be utilized on a case by case basis for
various local wunits of governnment to successfully prohibit
handguns. For exanple, courts, as a separate unit of
governnent, are granted wide |atitude in decisions regarding
court rules. The M chigan Supreme Court went so far as to
permt the conplete prohibition of firearns by every court
in the state.” Wiile this prohibition is designed to
protect the courts, many nunicipalities have their courts in
the sanme building as their other nunicipal offices, and
coul d probably prohibit firearns under an unbrella type ban
by the court |ocated under the sanme roof.*

Presumably, following the logic of the Mchigan Suprene

Court in its MUCC?® ruling, as enphasized by its

“ Mch. Conp. Laws Ann. § 123.1101 et seqg. (2001).

“ M chi gan Suprene Court Adninistrative Order, 2001-1 (March
27, 2001).

“ An exanple of the existence of nunicipal offices and
courts in the sane building may be found in The Gty of
Kent wood, a suburb of Grand Rapids, M chigan.

“M chigan United Conservation Cubs, 630 N.W2d at 318.
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subsequent admi nistrative order,” the various offices of he
executive branch, as a distinct branch of governnment could
proscribe firearns on their premses. Simlarly, since the
| egislative branch is already doing this, despite declining
to expressly add this authority into the statute, it would
seem that nunicipalities could successfully argue that they
too, as subdivisions of the legislative branch, can also
proscri be firearns on nunici pal prem ses.

If, on the other hand, municipalities cannot protect
t hensel ves as subdivisions of the |egislative branch, the
argunents against the law nmay be expanded. Addi ti onal
argunents shoul d al so i nclude vagueness, over-inclusiveness,

51

and under-incl usiveness.”™ These argunents woul d becone nore
per suasi ve under these circunstances because it would now be
i npossi ble for anyone to discern what core of conduct is
constitutionally prohibited. The |aw would then be enforced

in an arbitrary and capricious manner because sone

M chi gan Suprene Court Administrative Oder, 2001-1 (March
27, 2001).

** The focus of this paper is not on challenges to the state
| aw based upon these grounds, but that the opportunity for
such a challenge may exist is noted here solely to provide
insight into a possible alternate avenue for challenging the
I aw. However, such a challenge may inplicate a procedura

due process right of the nmunicipality in the “life” of its
officials or in the nunicipalities right to contro
muni ci pal property. For an in depth analysis of standing

for a municipality to challenge the state on procedural due
process grounds see, Lawence, Mchael A, Do “ Creatures O
The State” Have Constitutional Ri ght s?: St andi ng _ For
Municipalities To Assert Procedural Due Process Cains
Against The State. Villanova L. Rev. Vol. 47, No. 1, 93
(2002).
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subdi vi si ons woul d be protected and others would not w thout
a rational and articul ated reason for the distinction.*

Under Mchigan law, “each city may in its charter
provide...(3) For the exercise of all nunicipal powers in the
managenent and control of nmunicipal property and in the
adm nistration of the nmunicipal government, whether such
powers be expressly enunmerated or not[.]” ® This |anguage
could reasonably be interpreted to nmean that the |egislature
has granted all powers the |egislature would have otherw se
had regarding buildings and property owned by a Hone Rule
city, to that Hone Rule city. 1In fact, in the renai nder of
the statute, the |egislature made cl ear that other rmunicipa
powers relating to the interests of the <city, good
government, and inhabitants of the nmunicipality nay be
restricted by the |egislature.™

It is a well-settled principle of jurisprudence that
laws are to be interpreted so as to not render a part of
t hem neani ngl ess.® Applying this rule to Mch. Conp. Laws
Ann. 117.4] leads to the conclusion that the |legislature
neant to abdicate authority it would have had in this area

to municipalities. Furthernore, the broad prohibition |aid

* The Fifth Amendnent governs vagueness argunents. See,
US Const. anend. 5. The touchstone rationale for
invalidating a vague law is that it “may trap the innocent
by not providing fair warning.” Gayned v. Gty of
Rockford, 408 U S. 104, 108 (1972) (citing Papachristou v.
Cty of Jacksonville, 405 U S. 156, 162 (1972), and other
citations which have been omtted). For an in depth
anal ysis of these chall enges see, G ayned, 408 U. S. 104.

* Mch. Conp. Laws Ann. § 117.4j (enphasis added).

* Mch. Conp. Laws Ann. § 117.4j.
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out in Mch. Conp. Laws Ann. § 123.1102°

Mch. Conp. Laws Ann. § 123.1103" which provides

is narrowed by

t hat

muni ci palities may regul ate conduct that would be a crim nal

of fense under other state law. Wth this exception it may

be argued that other conduct on the part of a municipality

woul d al so be accept abl e.

The nere fact that the state, in the exercise of
the police power, has nmade certain regul ations
does not prohibit a nunicipality from exacting
that an
ordi nance enlarges upon the provisions of

additional requirenents.... The fact

statute by requiring nore than the

a

statute

requires creates no conflict therewith unless the

statute limts the requirenment for all
its own prescription. Thus, wher e

ordinance and a statute are prohibitory,

cases to
both an
and the

only difference between themis that the ordi nance
goes further in its prohibition but not counter to
and the
muni ci pality does not attenpt to authorize by the
ordi nance what the legislature has forbidden or

the prohibition wunder the statute,

forbid what the legislature has
I i censed, aut hori zed, or required,

expressl
there i

y
S

nothing contradictory between the provisions of

* See, Marbury v. Madison, 5 U S. 137 (1803).

* Mch. Conp. Laws Ann. § 123.1102 provides that;
ot i npose
orce any
ordi nance or regulation pertaining to, or regulate
in any other manner, the ownership, registration,

[a] local wunit of government shall n
speci al taxation on, enact or enf

pur chase, sale, transfer, transportation,
possession of pistols or other firearnmns,

conponents of pistols or other firearns,

state.

or
or

except as
ot herwi se provided by federal law or a law of this

* M ch. Conp. Laws Ann. § 123.1103 provides that | ocal

of governnment are not prohibited;
fromdoing either of the follow ng
(a)Prohibiting or regulating conduct

with

a

pistol or other firearm that is a crimnal

of fense under state | aw.

() Prohibiting or regulating the transportation,

carrying, or possession of pistols and other
unit of
government in the course of their enploynent

firearms by enployees of that |ocal

with that |ocal unit of governnent.
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the statute and the ordi nance because of which
t hey cannot coexist and be effective.”

Al though this line of argunent is persuasive in sone
contexts, it is not especially likely to be determnative
under the facts outlined in this paper, so alternative
argunents ought also be pursued. Because this argunent is
probably not sufficiently persuasive, the single greatest
challenge is crafting an argunent that wll I|ikely survive
summary di sposition. It is precisely this necessity that
gives rise to the argunent in this paper that the Equal
Protection Cl ause of t he U. S. Constitution i's

unconstitutional |y inpinged.

VII. CRITI QU NG THE LAW UNDER THE EQUAL PROTECTI ON CLAUSE
After enacting an ordinance restricting concealed
weapons in particular, and other weapons generally, from
public buildings, litigation will likely follow whether it
is initiated by the nunicipality seeking a declaratory
judgnment, or by a citizen alleging his rights have been
infringed by enforcenment of the ordinance.® 1In either case,
the municipality and the affected nunicipal enployees nust

answer the nost Ilikely challenge, that state |aw has

*® City of Detroit v. Qualls 454 N W2d 374, 385 FN 41
(Mch., 1990) (quoting 56 Am Jur.2d, Municipal Corporations,
8§ 374, pp. 408-409).

* It is possible that an individual could make a pre-
enforcenment, facial, challenge arguing that there is no set
of circunstances under which the ordinance would be valid.
For a discussion of the requirenments for making a facia
chal l enge see, Gty of Chicago v. Mrales, 527 U S. 41, 55
(1999).
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preenpted the ordinance. The nunicipality and its enpl oyees
should assert that the law violates the Equal Protection
clause of the Fourteenth Amendnment to the United States
Constitution® because it bears no rational relationship to a
legitimate state interest. The Fourteenth Amendnent
provides in pertinent part that:

Al'l  persons born or naturalized in the United

States, and subject to the jurisdiction thereof,

are citizens of the United States and the State

wherein they reside. No State shall nmake or

enforce any | aw which shall abridge the privileges

or immunities of citizens of the United States;

nor shall any State deprive any person of life,

liberty, or property, wthout due process of |aw

nor deny to any person within its jurisdiction the

equal protection of the |aws®.

Al t hough classical interpretation of nunicipal standing
seens to prohibit a nunicipality from asserting an equal
protection clainf’, there is no simlar prohibition on the
ability of individual nunicipal authorities to assert an

equal protection claimin their individual capacity.®” There

® U S. Const. Anend Xl V.

U S. Const. Amend XV, Sec. 1.

1 would like to provide special thanks to Mchigan State
Uni versity- Detroit College of Law Associate Dean and
Prof essor of Law M chael A Lawence for providing ne with a
draft copy of his recently published paper Do “ Creatures O
The State” Have Constitutional Rights?: Standing For
Minicipalities To Assert Procedural Due Process dains
Against The State. Villanova L. Rev. Vol. 47, No. 1, 93,
2002, (discussing the tangentially related concept of
nmuni ci pal standing to sue the state in certain instances).

® “At the heart of the Constitution s guarantee of equal
protection lies the sinple command that the CGovernnent nust
treat citizens as individuals[.]” Metro Broadcasting, Inc.
v. FCC, 497 U. S. 547, 602 (1990) (O Connor, J., dissenting)
(quoting Arizona Governing Comm For Tax Def erred
Conpensation Plans v. Norris, 463 U S. 1073, 1083 (1983)).
Muni ci pal enpl oyees are, in all likelihood, citizens of the
state in which the city they work for is |located. As such,
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have been rare cases where nunicipalities have successfully
argued for constitutional pr ot ecti on, but these are
i napplicable to the present circunstances.®

I nstead, a much stronger argunent can be nade on behal f
of the individuals affected by the states prohibition on
weapons restrictions. *“ The purpose of the equal protection
cl ause of the Fourteenth Amendnment is to secure every person
within the State’'s jurisdiction against intentional and
arbitrary discrimnation, whether occasioned by express
terms of a statute or by its inproper execution through duly
constituted agents. ” ®

An Equal Protection argunent, whether used as a defense
or in seeking a declaratory judgnent, should be structured

into a three-pronged analysis. The first issue is whether

there are limtations to the states power to preenpt. Using

it is well recognized that any citizen of a state may bring
an action against that state for violations under the equal
protection clause. Plyler v. Doe, 457 U S. 202, 216 (1982).
For a proposition simlar to that of nunicipal enployees
having standing as residents of the nmunicipality and
citizens of the state; in the context of a Congressiona

district, rather than a nunicipal subdivision, see, Mller
v. Johnson, 515 U.S. 900, 909 (1999) (recognizing that
residents of a Congressional district have standing to bring
a claimarising from actions of the state concerning that
Congressional district).

* See, People ex rel. Park Commrs. v. Detroit, 28 Mch. 228
(1873) (discussing the absence of state authority to control
the action of a nunicipal corporation where the conmon
council has been authorized by the legislature to issue
bonds and the conmon council refused, despite a site having
been selected for the purchase of a park in accordance with
the original plans of the nunicipality, because in matters
of purely local concern, the state has no right to control
| ocal action).
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the U.S. Supreme Courts Equal Protection analysis in Romer®,
it appears that there are limts, in that a state may not
draw irrational concl usi ons, and base statutes upon
irrational assunptions. Second, assumng there are limts
to the states authority to pass |aws preenpting mnunicipa
protections of constitutional rights, the nunicipality and
its enployees nust identify a group or groups of simlarly
situated individuals or governnental units that are
receiving different protection under the law, and that the
law, as applied, is violated because the |aw nakes
irrational distinctions between the identified classes.
Finally, the nunicipality or its enployees nust denonstrate
that there is no rational basis for this law in the

identified context.

A. Traditional Equal Protection Analysis

The United States Supreme Court in Roner v. Evans® has

laid out the standard for naking an equal protection
challenge to a state |aw In an ordinary equal protection
claim where the alleged victimis not a nenber of a suspect
or quasi-suspect class, the challenged | aw nust withstand a
rational relationship challenge.® “The general rule is

that legislation is presumed to be valid and wll be

® Sioux Gty Bridge Co., v. Dakota County, 260 U.S. 441, 445
(1923) (quoting Sunday Lake lron Co. v. Township of
Wakefield, 247 U.S. 350, 352 (1918)).

& Roner, 517 U. S. at 620.

 Romer, 517 U.S. at 620.

 Romer, 517 U.S. at 632.
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sustained if the classification drawn by the statute is
rationally related to a legitimate state interest.®” As
noted earlier, “even in the ordinary equal protection case
calling for the nost deferential of standards, [the U S.
Suprenme Court] insist[s] on knowi ng the relationship between
the classification adopted and the object to obtained.” ™
The challenged |aw nust bear a rational relationship to a
legitimate state interest, and this paper concedes that the
all eged interest may even be hypothetical. However, even a
hypot heti cal interest nust be rational, and the interests of
the state in this matter, are not.

The state has enunerated its interests in passing the
shall-issue law as being designed to sinplify the
application process and to achieve greater uniformty in the
ability of applicants to obtain a conceal ed weapons permt."
The state has al so asserted an interest in making it easier
for lawabiding citizens to obtain a concealed weapons
permit.” \Wile these interests are certainly cognizable
state-interests, the question remains whether t hese
interests would be inpeded by a restriction on where such a
conceal ed weapon could be carried, and if they are not, the

law is not rational.

®City of Cleburne v. Oeburne Living Center, 473 U.S. 432,

439 (1985).

“Romer, 517 U.S. at 632.

" House Legislative Analysis, Revised First Analysis (6-8-

99), Second Analysis (7-26-99, Third Analysis as Enrolled
1-4-01) .

$2M ch. Conmp. Laws Ann. § 28.421l1a (2001).
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Al though it appears that the statute challenged by this
paper mght fail a traditional, facial challenge under the
Equal Protection C ause, where the burden on those
chal l enging the statute is to denonstrate that there is no
set of circunstances where the law would be valid” that is
not the type of challenge being proposed by this paper.
I nstead, this paper challenges the law, as applied; a much
narrower and |ess wdely accepted approach to Equa
Protection clains. However, before noving to that portion
of the analysis it is inportant to exam ne whether there are
any |imtations on state power to restrict municipal

authority in the first place.

B. Limtations On State Power To Preenpt Loca

Aut hority
The M chi gan Supreme Court has recogni zed a distinction
in nmunicipal authority that is primarily “admnistrative”,

n 74

as opposed to “ 1 egislative. In Kropf, the M chigan
Suprene Court exam ned a zoning ordinance and the authority
of the legislature to delegate authority to local units of
gover nment . Al though this case is factually dissimlar,
several propositions of |aw regarding the burdens that nust
be nmet in showing that a law is irrational apply to this

paper. The specific analysis of interest to this paper is

” Baker v. City of Concord, 916 F.2d 744, 753 (1% Gr.,
1990) .

“ Kropf v. City of Sterling Heights, 215 N.W2d 179, 190
(Mch. 1974) (Levin, J., concurring).

31



that the legislature, when delegating authority to a |ocal
unit of governnent, is free to grant all admnistrative

powers to that unit of governnent.”

This is especially true
when the admnistrative powers conferred are wused to
regul ate a purely local concern, like the entrance into a
| ocal buil di ng.

Furthernore, the M chigan Suprene Court has explicitly
pointed out that “Mchigan is strongly commtted to the
concept of hone rule, and constitutional and statutory
provi sions which grant power to nunicipalities are to be

n 76

i berally construed. Directing this principle toward the
shall -issue law as it works in conbination with the no-
interference law as applied to honme rule cities, establishes
that there are likely to be limtations on the state’'s
authority to preenpt local rule. First, because there is at
least limted historical support for such a restriction, as

pointed out earlier in discussing People ex rel. Park

Commrs.” And second, because the policy of hone rule is
firmy established in Mchigan, to fail to recognize this
principle would render the historical strong comm tnent

meani ngl ess.

PKropf v. City of Sterling Heights, 215 N.W2d at 190, FN2
(Levin, J., concurring) (citing the authority conferred by
the M chigan Constitution in Article 7).

“Bivens v. Grand Rapids, 505 N.W 2d 239, 243 (Mch. 1993)
(hol ding that while a municipality may not pass an ordi nance
conflicting with a state statute or the Constitution, there
are powers that are necessarily inplied to exist, and a city
may exercise those powers).

7See, People ex rel. Park Cormrs. v. Detroit, 28 Mch. 228
(1873).
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C. D fferential Tr eat nent Vi ol ati ng The Equal

Protecti on d ause

It is hornbook law that the U.S. Constitution “ neither
knows nor

n 78

tolerates classes anobng citizens. How this works in the
real world, where classes exist, and are recognized on a
daily basis, is less clear. In this paper we nust exam ne
whet her an interest of the state is pronoted by prohibiting
a weapon on municipal property. The two interests clained
by the aw are an increase in uniformty in issuing permts,
and a desire to make obtaining a conceal ed weapons permt
easi er. A law prohibiting an individual from voluntarily
entering property with a conceal ed weapon does not burden
either of these interests. The law prohibiting a nunicipa
restriction is clearly not rationally related to achieving
either of these interests.

For a local official to make a claim of an equal
protection violation he nust first assert a class to which
his treatnent has been differentiated. In the present
matter, there are three identified groups to which the state
has opted to treat differently. First, the state, by its

post - enact nent behavior, has opted to treat state controlled

bui | di ngs differently t han muni ci pal |y controlled

" Plessy v. Ferguson, 163 U S. 537, 559 (1896) (dissenting
opi ni on).
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bui I dings.” Second, subdivisions of the courts, by judicial
interpretation of the law, are treated differently than
subdivisions of the legislature.® Third, the venues the
| egislature has determined to be exenpted are treated
differently than nunicipal buildings wthout a clear

rational e. ®

" See, Authors notes, referenced at FN 24, supra.

® M chi gan Suprene Court Adninistrative Order, 2001-1 (March
27, 2001) (allowng all lower courts in the state to craft
court rules that prohibit weapons wherever the court sees
fit).

* Mch. Conp. Laws Ann. § 28.4250 provides;

An individual licensed under this act to carry a

conceal ed pistol, or who is exenpt from |icensure

under section 12a(f), shall not carry a pistol on
the prem ses of any of the follow ng:

(a) A school or school property except that a
parent or |egal guardian of a student of the
school Is not precluded from carrying a
conceal ed pistol while in a vehicle on school
property, if he or she is dropping the student
off at the school or picking the child up from
t he school ...

(b) A public or private day care center, public
or private child caring agency, or public or
private child placing agency.

(c) A sports arena or stadi um

(d) A dining room |lounge, or bar area of a
prem ses licensed wunder the Mchigan |iquor
control code...

(e) Any property owned or operated by a church,
synagogue, nosque, tenple or other place of
worship, unless the presiding official or
officials of +the church, synagogue, nosque,
tenple or other place of worship permt the
carrying of concealed pistol on that property
or facility.

(f) An entertainnment facility that the individual
knows or should know has a seating capacity of
2,500 or nore individuals or that has a sign
above each public entrance stating in letters
not less than 1-inch high a seating capacity of
2,500 or nore individuals.

(g9) A hospital

(h) A dormtory or classroom of a community
col |l ege, college, or university.
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Once differentially treated classes are identified, the
muni ci pality nust denonstrate that the law is applied in a
non-neutral fashion.® In the present circunstances,
al though the state has enunerated certain interests, certain
individuals are treated differently under the |[aw w thout
clear reasons for the boundaries. For exanple, school
enpl oyees work in an environnent where weapons have been
prohibited by the statute.® Oher branches of governnent
receive different t r eat ment than nunicipalities nost
notably, the judicial branch is permtted by M chigan
Supreme Court Order, to prohibit weapons in any building
where court enployees regularly performtheir duties.®™

Al though a claim mght be made under the difference in
treatnment between nunicipalities and courts, the stronger
argunent applies to school property like admnistrative
bui | di ngs. It is conceivable that a legitimte state
interest mght be served in prohibiting weapons where
juveniles, wth juvenile judgnent, are present. Thi s
interest is not protected on school property where students
are not regularly present, like the Admnistrative Ofices
of Detroit Public Schools. It is this difference in
protection that gives rise to the alleged Equal Protection

cl ai m addressed in this paper.

® Romer, 517 U.S. at 623.

M ch. Conp. Laws Ann. § 28.4250(a) (2001).

* M chi gan Supreme Court Administrative Order, 2001-1 (March
27, 2001).
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It is inportant to conpare several of the articul ated
exenptions for private property to simlar uses present in
muni ci pal property to establish that there is no rationa
basis for the distinctions. The prohibition on bringing a
weapon to school or onto school property or to day care
centers, child caring agencies, or child placing agencies
seens particularly sound. However, the |aw should not stop
t here. There is no rational reason to draw a distinction
between a comunity center, where youth recreation |eagues
regul arly gather, and school s.

Sports arenas or stadiuns as well as entertainnent
facilities with seating capacities of 2,500 or nore are nuch
i ke public parks and other large public facilities. In
Grand Rapids, Mchigan tens of thousands of people gather at
Ah- Nab- A-Wen Park on the banks of the Grand River for public
concerts and fireworks, yet the police have no authority to
prohibit firearns at these -events, although the sane
interests that would foster a prohibition in a stadi umwould
apply equally to such a |ocation. Even places of worship
are given the discretion to decide for thensel ves whet her or
not to allow weapons. Cearly, at |east sone of the reasons
for attending a church go beyond the spiritual and extend to
the sense of community and fellowship one feels; these are
simlar functions to those of a nunicipality and represent
at |east sonme degree of related purpose. And hospitals,
dormtories, and college classroons ought to be conpared to

adult respite care facilities, and conmmunity enrichnment
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cl asses offered by nunmerous nunicipalities throughout the
state. If the state were rational in its selection of these
exenptions, that rationality would also extend so far as to

apply to municipal property being used for sim/lar purposes.

D. As Applied Chall enges Under The Equal Protection

Cl ause Are Recogni zed By The Suprene Court

Al though wunder a traditional facial challenge it is
necessary to denonstrate no set of circunstances where a | aw
would be valid, the same is not true under an as-applied
chal l enge. The traditional view would hold that the courts
shoul d not redraft overbroad statutes through the cunbersone
process of as-applied constitutional rulings sinply to make
a law constitutional under every set of circunstances.®
However, even Justice Marshall, who dissented to the
principle of violating Equal Protection as applied, conceded
that the approach mght be defensible if the challenged
portion of the | aw could be easily severed.®

The touchstone principal of this prong of the equa
protection claim asserted in this paper is that there is a
recogni zed concept of equal protection as applied, and that
it is this principle that is violated by the shall-issue

law. In Britell v. United States” a federal district court

® deburne Living Center, 473 U S. at 476 (Marshall, J.,
di ssenting).

% eburne Living Center, 473 U.S. at 476 (Marshall, J.,
di ssenting).

“ Britell v. United States, 150 F.Supp. 2d 211 (D. Mass.,
2001) .
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in Massachusetts anal yzed the concept of equal protection as
applied and concluded that such a claimcould be maintained
and was | ong recognized in federal jurisprudence.

Equal Protection As-Applied involves the recognition of
a distinction between a facial challenge to a |law, where no
set of circunstances exist under which the law would be
valid, and a |ess rigorous challenge where although the |aw
m ght have constitutional applications, none of those
applications apply to the circunstances giving rise to the
action.® Although not as often invoked, or as strongly
supported, the concept of equal protection as applied has
Suprene Court support, as well as the support of nunerous
appellate and district courts throughout the United States.

In addition to Ceburne Living Centers and Roner the Suprene

Court recogni zed as-applied challenges involving state | aws
treating real property owners and non-real property owners
differently®, and in the context of the right of honosexuals
to serve in the Navy.*” The Britell court, in analyzing the
concept of equal protection as applied, concluded that such
a claimis legally cognizable.” If the sane rationale is
used in the challenging of the shall issue law, it should
lead to a recognition that this case would also neet the as
appl i ed burden, because that burden, at its sinplest is only

to establish that the |law does not serve its otherw se

* Ceburne Living Center, 473 U.S. at 443-446.

® Qinnv. MIllsap, 491 U S. 95 103 n. 8 (1989).

® United States v. Salerno, 481 U.S. 739, 745 (1987).
“ Britell, 150 F.Supp. 2d 221-222.
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rati onal ends when applied to the particular circunstances

giving rise to the cause of action.”

E. No Rational Basis For The Law As Applied

Having established that there is support for the
principle of wviolating equal protection as applied, the
final question is whether the | aw m ght serve a hypotheti cal
or unarticulated interest that is furthered when the law is
appl i ed against nunicipal buildings. |[If there is not, then
an ordinance contradicting the statute would be successfu
because the law would fail an equal protection challenge as
applied by a mnunicipal enployee.

In Britell®™ a woman brought a claim against the
Cvilian Health and Medical Program of the Uniforned
Services (CHAMPUS) . The issue revolved around the
rationality of a CHAMPUS prohibition on paying for abortions
based upon fetal abnormalities. Specifically, t he
articulated interest furthered by the CHAMPUS prohibition
was to pronote life. In Britell, that interest, as applied
to the plaintiff, was not furthered because she was carrying
an anencephalic fetus that had no chance of survival after
birth. The judge ruled that the articulated state interest
was not rational on its face, as applied to Britell, and
all owed the case to proceed with proofs. Unfortunately, the

hearing in Britell was the last judicial proceeding on the

“ Britell, 150 F.Supp. 2d 223-224.
“Britell, 150 F.Supp. 2d 211.
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matter, and a final ruling on the nerits has not been

pr oduced. Notwi t hstanding this fact, the principles
enunciated in Britell, are equally applicable to the present
matter.

First, the treatnent of state controlled buildings
should be substantially simlar to mnunicipally controlled
bui | di ngs because their mssions are substantially simlar
and the threat to one is likely to be simlar to a threat to
another. To take the nobst extrene exanple, city hall in New
York City, is at |east as good of a target for a gun-toting
terrorist as the state capital in Al bany, New York. \Wile
New York is not Mchigan, and New York City is not Detroit,
the principle is clear. Also, it is wunlikely that
protecting one and not the other further the aforenentioned
articul ated state interests.

Second, subdivisions of the courts, by judicia
interpretation of the law, are treated differently that
subdi vi sions of the legislature without a basis for doing so
that would further a state interest. The courts have
clearly recognized that the law, as witten could not have
been neant to be applied as broadly as witten, and this
principle is equally extensible to nunicipal buildings.

Finally, the venues that the |egislature has determ ned
to be exempted are treated differently than nmnunicipa
buildings without a <clear rationale. In fact, if a
rationale could be articulated by the state, it is likely

that it would be a substantially simlar rationale to the
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rati onal e espoused by nunicipalities and their enployees

For exanple, if there is a hypothetical rationale Iike
protecting people from accidental discharge in a crowded
stadium this rationale would apply just as well to a
crowded assenbly roomat city hall. Even if the state were
to argue that the goal of the statute is furthered by
al l owi ng weapons in as many places as possible because it is
an expressly enunciated right in both the state and federal
constitutions, this is to no avail because clearly,
muni ci pal buildings fall outside of the “as many places as
possi bl e” goal .

The ultimte position of any court evaluating this |aw
under the scenarios described above should be to accept
Justice Marshall’'s recognition that there nmay be tines when
an as applied challenge should be recognized if the |law can
be easily fixed. In this case, rather than excising the
unconstitutional portion, the better approach would be to
read in the necessary addition; no weapons in nunicipal
bui | di ngs. O even narrower, that home rule cities may
prohi bit weapons on nmunicipal property. Ei t her approach
| eaves the law substantially intact while protecting the

rights and safety of municipal officials and enpl oyees.
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VI, MODEL CI TY ORDI NANCE™

There are several factors to be considered in passing a
muni ci pal ordinance. The following is a suggested ordi nance
only, and should be nodified with references to the
appropriate authority of the city using it.

AN ORDI NANCE REGULATI NG THE POSSESSI ON OF A WEAPON
I N ANY BU LDING OR FACILITY IN THE CTY OF ,
PROVI DI NG FOR THE ENFORCEMENT COF THI S ORDI NANCE
EFFECTIVE 2002.

Whereas, the possession of firearnms, and other
danger ous weapons poses a threat to the health and
safety of the general public, the enployees, and
the officials of the Cty of :

Wereas, the Gty of is a Home Rule Gty
aut hori zed and enmpowered to enact |aws pertaining
to purely |l ocal concerns,

Wereas, the State has no interest which outweighs
the sanctity and security of human life,

The City of enact s:

Section 1.Purpose. The City Council of the Gty
of , pursuant to its constitutional and
statutory authority to enact ordi nances pertaini ng
to City affairs, and pursuant to its authority to
care for and manage the buil dings and property of
the Cty, adopts this Odinance to regulate the
possession of weapons in any City building or
facility owned | eased or operated by or on behal f
of the Gty of : The purpose of this
Ordinance is to protect the safety of nenbers of
the general publi c, the enployees and the
officials of the Gty of , and to ensure the
effective operation of nunicipal governnent.

94

Special thanks to Geg Rappley, corporate counsel for
Otawa County, Mchigan who graciously and generously
provided ne with a draft copy of an ordinance potentially to
be considered by the Otawa County Comm ssion. It was that
draft copy that | used as a nodel for the above O dinance
(please note, the above ordinance has been extensively
nodified to reflect provisions | believe are necessary).
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Section 2.Definitions. When used in this
O di nance, the followng words and phrases shall
have the neani ngs ascri bed to each respectively.

(a) “City building or facility” shall nean any
building, facility, structure, or acconpanying
parking |ot owned |eased, or operated by or on
behal f of the Gty of

(b) “ Person” shall mean any natural person, but
not including any local, state, or federal |[|aw
enforcenment officer who is regularly authorized to
carry weapons, including firearns, in the
performance of his or her duties.

(c) “ Weapon” shall nean a knife, dagger, dirk
stiletto or other cutting device; a shotgun,
rifle, handgun, or other firearm a cs device as
defined by law, a club, baton or other device that
may be reasonably construed as an instrunent
intended to be used to bludgeon anot her person; or
any expl osive device or materials.

Section 3.Prohibition and Regulations. No person
shall possess any weapon in or on any city
building or facility.

Section 4. Posting. The City shall conspicuously
post, at every intended point of entrance, a sign
advi sing invitees and guests of the prohibition on
possessi ng weapons while on Gty pren ses. Each
notice shall reference this Odinance, the above
definition of weapon, and the nmaxinum penalty
i nposed under this Odinance.

Section 5. Penalties. A person who violates this
Ordinance shall be guilty of a m sdeneanor, and
shall pay a fine not to exceed $500.00, or be
i mprisoned for a period not to exceed ninety days,
or both.

Section 6.Conflict Wth CGrimnal Laws. Nothing in
this Section shall be construed to conflict wth,
contravene, enlarge, or reduce any crimna
l[iability or responsibility, including other fines
or penalties inposed by a judge for any crimna
of fense under M chigan | aw

Section 7. Severability. The phrases, sentences,
sections and provisions of this Section are
severabl e, and the finding that any portion hereof
is wunconstitutional or otherw se unenforceable
shal | not detract from or af f ect t he
enforceability of the remainder of this O dinance.
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Section 8. Repeal of Conflicting Ordinances. All
ot her Or di nances, parts  of Or di nances, or
amendnents thereto, any of which are in conflict
with the provisions of this Odinance, are hereby
repealed in their entirety to the extent of such
conflict.

This ordinance should also be made to include
notification of approval, an effective date, and publication

provi si ons.

| X.  CONCLUSI ON

In sum it appears that there is a viable neans of
chal l enging the validity of the new conceal ed weapons | aw as
it my be applied to nunicipal authority to restrict such
weapons on nunicipal property. There is no real or
hypot hetical state interest furthered by such a prohibition.

| suggest, that if a challenge to the law is made on
these grounds, the best forum to adjudicate such a
constitutional claim would be in the Federal courts. The
initial challenge to the law was defeated in Mchigan's
Suprene Court, and the nmgjority of the justices have
denonstrated at |east sonme hostility toward restrictions
they perceive to inpinge upon the right to keep and bear
ars.

The shall-issue law, when conbined with the broad
prohi bitions on nunicipal authority to restrict firearns on
muni ci pal prem ses furthers no legitimate state interest and
is irrational as applied to nunicipalities. Per haps the

best reading of the law is “read in” the clause
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“municipalities shall not regulate possession of firearns
outside of nunicipal property.” The law should be
interpreted broadly and the public health welfare and safety
ought to be protected, and this reading will acconplish that

end.

45



	PROTECTION CLAUSE…………………………………..23
	Authority…………………………………………………..28
	As Applied Challenges Under The Equal

	I.FOREWORD
	II.INTRODUCTION
	III.ANALYSIS OF THE BILL AND ITS HISTORY
	IV.FORUM SELECTION
	V.STATUTORY ANALYSIS AND PREEMPTION
	VIII.MODEL CITY ORDINANCE
	IX.CONCLUSION

